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DISTRICT : DHUBRI 

IN THE COURT OF THE SESSIONS JUDGE, DHUBRI 

PRESENT: - Shri T. Kalita, 
       Sessions Judge, Dhubri  
 

Sessions Case No. 50 OF 2018 

U/S 376/493 IPC  

Corresponding to GR Case No. 1888 of 2016 

 

State of Assam      .......Complainant 

Versus 

 
Jahangir Alom       ……. Accused person 

 
 

Charge framed on   :  29.03.2018 

Evidence recorded on   :  21.06.2018  

     15.09.2018 

     05.02.2019 

                                             31.05.2019 

  03.08.2019 

  01.11.2019 

Statement recorded on  :  30.11.2019 

Argument heard on   :  27.02.2020 

Judgment delivered on  :  05.03.2020 
 

Advocates who appeared in this case 

Shri B. Basumatary learned P.P. for the Prosecution 

Shri Y.A. Bepari, Advocate for the Defence 

 

J U D G M E N T 

 

1. The story of the prosecution, as espouse in trial, may shortly, be compass 

that one Hamida Bibi has filed an FIR with the O/C Dhubri P.S. on 16.05.2016 

stating that her minor daughter namely Nirvaya (Actual name is withheld since 

she is minor) aged about 17 years was enticed, lured by one Jahangir Alom for 

last one and half years and as a result, she succumbed to his lust. However, on 

14.04.2016 at about 8.30 p.m., the accused came to her house and enticed her 

daughter to go with him to his house on the pretext that he would marry her and 

as such, she was again ravishing by the accused. However, on the next day 
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morning, she was driven out from the house of the accused followed by a village 

bichar, but nothing has been yielded. The accused refused to marry her 

daughter. 

2. Police accordingly registered a case being Dhubri P.S Case No. 494/2016 

u/s 376/493 IPC. The police on being investigated the case, laid charge-sheet 

against the accused Jahangir Alom to stand trial u/s 376/493 IPC. 

3. The case is exclusively triable by the Court of Session for which the case 

is committed to the Court of Session by learned Chief Judicial Magistrate, Dhubri. 

The case is restored to my file for disposal. 

4. Upon appearance, the accused was charged to stand trial u/s 376/493 

IPC by explaining the substance of the charge and asked whether he pleaded 

guilty or not. However, the accused declined to plead guilty and claimed to be 

tried. 

5. During trial, the prosecution has examined as many as eight (8) no. of 

witnesses. The statement of the accused was recorded u/s 313 Cr.P.C. His plea is 

of denial, however, he has adduced none.  

6. I have carefully perused the evidences on record and heard learned 

counsel for both the sides and accordingly, proceed to dispose of the case on the 

following point for determination:- 

Whether the accused deceived the victim woman Nirvaya with a false 

belief that they are husband and wife and cohabited with her on such plea and 

also committed rape on her on the pretext of marrying her despite of having 

known that she is minor on 14.04.2016 and thereafter?    
 

DISCUSSION ON THE POINT FOR DETERMINATION AND DECISION 

ARRIVED THEREON WITH REASONS 
 

7. It has already been stated that the prosecution has examined altogether 

eight (8) no. of witnesses to bring home the guilt of the accused. Now, in order 

to arrive at a just judicial decision of the case, let me meticulously scrutinize the 

evidence on record to see how far the prosecution has been able to bring home 

the charge against the accused beyond all reasonable doubt. 

8. PW-1 is one Hamida Bibi, the mother of the informant Nirvaya. She stated 

that her daughter Nirvaya is aged about 17 years. The accused is her neighbour. 

About 2 years back, she was sleeping in a separate room in the same house and 

another room is occupied by her daughter. However, she got up after hearing 
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hue and cry. She found her daughter absent in the room. Accordingly, she had 

been to the house of the accused Jahangir Alom and saw that her daughter was 

there in the house. Her husband was not present at the relevant time in his 

residence. Accordingly, she called the villagers to recover her daughter. On being 

asked, her daughter told her that while she was sleeping, then accused entered 

into her room, gagged her mouth and took her away and then had sex with her. 

A bichar was convened in the village, but the accused did not appear in the 

bichar. Accordingly, she has filed the FIR by putting her thumb impression. 

In cross-examination, she stated that School certificate and Birth 

Certificate were handed over the police. She further denied that her daughter 

Nirvaya was above 18 years old. She stated that the FIR was filed after one 

month of the incident. There were fifteen (15) family members residing in the 

house of the accused. She further stated that she did not visit the house of the 

accused. She was contradicted with the statement made before the I.O that on 

being asked, her daughter told her that the accused entered into her room, 

gagged her mouth and then took her away to his house and had sex with her. 

She stated that her daughter was recovered from the house of the accused 

around 2 a.m. Her daughter did not disclose anything before her about her 

having any relation with the accused. 

9. PW-2 is the victim Nirvaya herself. According to her, about 2 years back 

she was a student of Bhogdohar Sadek Memorial High School in Class-IX. The 

accused often disturbed her while on the way to her school. He wanted to marry 

her and on 14.04.2016, while she was studying in her room, the accused entered 

into the room, gagged her mouth by means of Gamocha and dragged her to his 

house. He promised to marry and thereby, established physical relation with her. 

He kept her whole night. In the morning, however she raised alarm; but the 

family members physically assaulted her and drove her away. She informed the 

matter to her mother who lodged the FIR. She was produced before the Medical 

Officer and was produced before the Magistrate for recording statement. Ext.-1 is 

the statement. Ext.-1(1) and 1(2) are her signatures. She stated that her date of 

birth is 14.02.1999, however she has not produced any Birth Certificate and 

School Certificate. She denied that her age is above 18 years. The house of 

Amjad is adjacent to her house. She further stated that she could not raise any 

alarm because her mouth was gagged with the Gamocha. However, she has not 
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made any complaint before the Head-master for taunting her while on the way to 

the school. She was contradicted with the statement made before the I.O and 

Judicial Magistrate that the accused gagged her mouth by means of a Gamocha 

and dragged her to his house. 

10. PW-3 is Ali Hussain. He knows both the parties. He heard hue and cry 

from the house of the accused and accordingly, came out at about 9-10 p.m. 

about 2-3 years back. He found the victim Nirvaya at the house of the accused 

who told him that the accused brought her to his house with a promise to marry. 

The family members did not allow her to enter into their house and drove her 

out. On the next day, a village bichar was held and the villagers found the 

accused guilty and imposed a fine of Rs. One Lac and accordingly, the accused 

gave a sum of Rs.20,000/- to the victim; but the victim refused to accept the 

money. Another bichar was held, but the accused did not appear in the village 

bichar. However, it is stated categorically that he does not know whether the 

victim girl went to the house of the accused or not. He does not know the 

relation in between the accused and the victim. His house is at a distance of 300 

gauge from the house of the accused and there are several household families in 

between them. He was contradicted with the statement made before the I.O that 

he saw several persons including the victim on the road near the house of the 

accused. Moreover, he had disclosed that on the day of incident at about 10 p.m. 

Hamida Bibi called him to her house and found several persons there. However, 

he denied the suggestion that no village bichar was held and the bichar imposed 

a fine of Rupees One Lac to the accused, out of which a sum of Rs.20,000/- was 

paid, but the victim did not accept the same. 

11. PW-4 is Samsul Hoque. He also heard hue and cry near the house of the 

accused and accordingly, came out and found several persons in front of the 

house of the accused. Victim was also there. The victim told him that the 

accused did bad work with her and brought her to the house of the accused with 

a promise to marry, but his family members did not allow her to go inside. Next 

day, a village bichar was held. The villagers found him guilty and slapped a sum 

of Rs. One Lac as fine, but the victim refused to accept the money. However, he 

had not seen the incident. He does not know the relation between the parties. 

There are several houses in between his house with that of the accused and also 

with that of the informant. However, he denied the suggestion that he did not 
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state before the police that he saw several persons including the victim in front 

of the house of the accused and on being asked, the victim told him that accused 

did bad work with her and brought her to the house with a promise to marry, but 

the family members did not allow her to go inside the house and drove her away. 

12. PW-5 is Abdul Jalil. According to him, about 2 years back both the parties 

discussed about solemnization of marriage in between the victim with that of the 

accused, but marriage was not solemnized for which the quarrel picked up 

between two families. A bichar was held, but he was not present at the bichar. 

However, he does not know anything about the subject matter of the case.  

13. PW-6, Moinul Hoque also stated that about 2 years back, both the parties 

disclosed about the solemnization of the marriage in between the victim with that 

of the accused. Subsequently, the accused refused to marry her which given rise 

to the quarrel in between the parties. A village bichar was held. But, he himself 

was not present. 

14. PW-7 is Habibar Rahman Sarkar, the Investigating Officer. He was posted 

as A.S.I at Bazar T.O.P. on 16.05.2016. He was entrusted with the investigation 

in a case based on FIR filed by Hamida Bibi to the effect that the accused 

Jahangir Alom assured to marry her 17 years old daughter who had sexually 

exploited. He visited the place of occurrence, recorded statements of the 

witnesses and prepared sketch-map of the place of occurrence. He also recorded 

the statements of the victim and her mother. The victim was medically examined 

on 17.05.2016 and her statement was recorded through the Judicial Magistrate. 

Having completed the investigation, he laid charge-sheet against the accused u/s 

376/493 IPC as per Ext.-4, charge-sheet. Ext.-4(1) is his signature. He also 

proved the FIR as Ext.-2. Ext.-2(1) is the signature of the then O/C. Ext.-3 is the 

sketch-map. Ext.-3(1) is his signature. 

However, in his cross-examination he stated that the ejahar was filed 

after one month from the date of occurrence. He was confronted with the 

statement made to him by witness Hamida Bibi who did not disclose before him 

that on being asked her daughter, she was told that the accused entered into her 

room while she was sleeping, thereby gagged her mouth, dragged her to his 

house and had sex with her. The victim Nirvaya did not disclose before him that 

the accused gagged her mouth by means of Gamocha and dragged her to his 

house. PW-3 did not disclose before him that he saw several persons including 
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the victim near the house of the accused. The witness Samsul Hoque did not 

disclose before him that he saw several persons including the victim in front of 

the house of the accused and on being asked, victim told him that the accused 

did bad work with her, brought her to his house with a promise to marry, but the 

family members did not allow her to go inside the house and drove her away. 

15. PW-8 is Dr. (Mrs.) Muskura Ahmed. On 17.05.2016, she was posted at 

Dhubri Health and Maternity Centre as Medical & Health Officer-I, Dhubri. She 

examined one Nirvaya aged about 17 years in connection with Dhubri P.S. Case 

no. 494/2016. According to her, the victim stated before her that she had affairs 

with a boy for about 2 years and as such, she was taken into the boy’s home and 

kept there for the whole night as wife and physical relation was happened; 

however, she was driven out on the next day by the parents of the accused. On 

being examined, however, she found the patient normal and did not find any 

mark of injury over the body, also did not find any spermatozoa in the vaginal 

swabs. She also did not find any evidence of rape on the victim at the time of 

examination. Accordingly, she has proved the report as Ext.-5. Ext.-5(1) is her 

signature. However, she mentioned her age in report as 17 years as stated by 

the victim girl, since the radiological report was not produced before her. 

16. Now upon meticulous perusal of the evidence on record, the following 

most disturbing features have been noticed:- 

(i) PW-1 is Hamida Bibi, the mother of the victim Nirvaya. She has 

filed the FIR by putting her thumb impression and it was filed before O/C 

Dhubri P.S. on 16.05.2016. As per FIR, upon perusal goes to show that 

the age of Nirvaya is about 17 years and she was enticed and allured by 

the accused since one and half years back and was subjected to sexual 

intercourse. The accused, however, came to her house and enticed her to 

go with him to his house on the plea that he would marry and 

accordingly, the accused kept his daughter for the whole night as his wife 

and was subjected to rape there. 

(ii) The evidence as it appears from the PW-1, goes to show that the 

victim Nirvaya had love affairs with the accused person for one and half 

years for which she was subjected to physical relation with the accused 

with the full consent of the parties. PW-1, the mother of the victim has 
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got also implied consent for allowing the accused for keeping his relation 

with her daughter Nirvaya. 

(iii) Though, she stated that the age of her daughter is 17 years, but 

no document is found to have been filed by the prosecution or PW-1 to 

show that the victim Nirvaya is minor at the relevant time. 

(iv) PW-8, the Medical Officer categorically stated that no radiological 

report has been placed before her. So, she mentioned her age in her 

report as stated by the victim girl. 

(v) Regarding determination of age of the accused and victim, one 

must have to take to statutory provision contained in Juvenile Justice 

(Care and Protection of Children Rules, 2007) where under Rule 12, the 

procedure to be followed in determining the age of a juvenile has been 

set out; but the prosecution has not resorted to any of the provision in 

determining the age of the victim. It is settled that in a criminal case the 

conviction of appellant cannot be based on an approximate date which is 

not supported by any record. It would be quite unsafe to base conviction 

on an approximate date. Moreover, the medical examination can only 

point out the age approximately with a variant of two years. The margin 

of error in age has been judicially recognized in Jaya Mala Vs. Govt. of 

J & K reported in (1982) 2 SCC 538. 

(vi) It is admitted by PW-7, the Investigating Officer that the FIR was 

filed after one month from the date of occurrence. As per FIR, the 

occurrence took place on 14.04.2016 at about 08.30 p.m. on the night 

when the accused enticed the victim to go with him to his house and kept 

her for the whole night, had voluntarily sex with her. But, on the next 

morning, she was driven out by the parents of the accused. But, the FIR 

was filed only on 16.05.2016. The prosecution sought to explain that 

there was a village bichar, but nothing is there as to when and how the 

village bichar was convened. What was the minutes of the village bichar 

and what was the result of the village bichar. So, the explanation sought 

to be made by prosecution by taking mere plea of village bichar is found 

not satisfactory and hence, discarded. As such the FIR found to have 

been filed by PW-1 is embellish in character and has got less significance 

in the eye of law. 
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(vii) PW-2 is the Star witness, she is the victim Nirvaya, herself. 

According to her, from two years back the accused used to disturb her 

while she was on the way to the school, the accused wanted to marry 

her. On 14.04.2016, while she was studying, the accused entered into her 

room, gagged her mouth and dragged her to the house of the accused 

with a promise to marry and then, established physical relation by 

keeping her for the whole night; but, however, she raised alarm on the 

next morning and she was driven out by the parents of the accused. 

(viii) The evidence of PW-2 has given totally good-bye to the FIR. PW-2 

did not state anything that she was having love affairs with the accused 

for last one and half years and had physical relation in between them. 

Rather, she stated that she was subjected to rape only on 14.04.2016 to 

show that it is the only one occurrence that took place on that day. 

Though, she stated that she is 19 years as on the day of the deposition 

and was aged about 17 years at the relevant time, but had not produced 

any birth certificate or school certificate. She denied that she was a major 

girl aged of 18 years. The Investigating Officer has categorically stated 

that the victim did not state before him that the accused gagged her 

mouth by means of Gamocha and dragged her to his house. The evidence 

of PW-2 is found contrary to the statement made by her before learned 

Judicial Magistrate u/s 164 Cr.P.C. wherein she stated that she had love 

affairs with the accused Jahangir Alom for about last one and half years. 

Both the parties are having free egress and ingress to each other’s house. 

They have got physical relation also. So, question of enticing her again on 

14.04.2016 while she was studying in her room by the accused is not at 

all believable. The evidence of other witnesses such PW-3 and PW-4 is 

that they saw the victim Nirvaya along with others in the house of the 

accused. On being asked, they told that the accused took her to the 

house of the accused for the purpose of marrying, but the parents of the 

accused did not allow her to enter into their house can be a true story. 

But, it will not in any way attract any premium for the prosecution case, 

since the victim Nirvaya on her own volition came to the house of the 

accused to which was not liked by the parents of the accused. In a case 
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Narender Kumar vs. State (NCT of Delhi) reported in (2012) 7 SCC 

171, it was observed as under:- 

“29. However, even in a case of rape, the onus is always on the 

prosecution to prove, affirmatively each ingredient of the 

offence it seeks to establish and such onus never shifts. It is no 

part of the duty of the defence to explain as to how and why in 

a rape case the victim and other witnesses have falsely 

implicated the accused. The prosecution case has to stand on its 

own legs and cannot take support from the weakness of the 

case of defence. However great the suspicion against the 

accused and however strong the moral belief and conviction of 

the Court, unless the offence of the accused is established 

beyond reasonable doubt on the basis of legal evidence and 

material on the record, he cannot be convicted for an offence. 

There is an initial presumption of innocence of the accused and 

the prosecution has to bring home the offence against the 

accused by reliable evidence. The accused is entitled to the 

benefit of every reasonable doubt.” 

  

17. Herein the instant case, it has already been stated that the age of the 

victim is not ascertained. She has voluntarily stated that her age is 17 years and 

admittedly a grown-up healthy woman. She might have some sexual urge and 

had voluntarily eloped with accused actuated by her lust. So, no element of 

criminal attribution pertaining to the offence u/s 376/493 IPC are made out. The 

Medical Officer has noted that she did not find any mark of injury on her body 

and did not find spermatozoa in the vaginal swabs, also did not find any evidence 

of rape on the victim at the time of examination. 

18. Having considered all these aspects and considering the matter in its 

entirety, I am of the view that the prosecution has not been able to prove the 

case against the accused Jahangir Alom to book him u/s 376/493 IPC or any 

sections of the Indian Penal Code beyond all reasonable doubt. Accordingly, the 

accused Jahangir Alom is acquitted from the purview of the charge as stated 

above on benefit of doubt and he is set at liberty forthwith. 

19. Having considering the facts and circumstances of the case, I do not like 

to recommend the DLSA for awarding any compensation to the victim u/s 357(A) 

Cr.P.C. 

20. The Bail Bond so furnished by the bailor stands cancelled. 

21. Let a copy of this order be sent to the Committal Court with the case 

record as committed. 
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22. Signed, sealed and delivered in the open Court on this the 5th day of 

March, 2020, at Dhubri. 

 

 
(T. Kalita) 

Sessions Judge, Dhubri 
 Dictated & corrected by me. 

 
 

            (T. Kalita)  

   Sessions judge, Dhubri  
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A P P E N D I X 

 
 

1. PROSECUTION WITNESSES: 
 

• PW-1:  Hamida Bibi (Complainant) 

• PW-2:  Nirvaya (Victim) 

• PW-3:  Ali Hussain 

• PW-4: Samsul Hoque 

• PW-5: Abdul Jalil 

• PW-6: Moinul Hoque 

• PW-7: Habibar Rahman Sarkar (I.O.) 

• PW-8: Dr. Muskura Ahmed (M.O.) 

 
2. PROSECUTION EXHIBIT:  

• Exhibit-1: Statement of the Victim recorded u/s. 164 Cr.P.C. 

• Exhibit-2: Ejahar 

• Exhibit-3: Sketch-map 

• Exhibit-4: Charge-sheet 

• Exhibit-5: Medical report 

          

 

                (T. Kalita)  
Sessions Judge, Dhubri 

 


